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ATTORNEYS AT LAW

Tuly 24, 2009

By Facsimile (408) 971-4883, E-Mail and First Class Mail

‘Michael O’ Connell

Division Manager

Transportation & Hydraulics Services D1V1s1on
City of San Jose, Dept. of Public Works

1661 Senter Road, Building A, First Floor

San Jose, CA 95112

Rer  Albany-Kiely Storm Drain Improvement, Phase V-VI Project
Notice of Rejection of Bid Proposal from Rodan Builders, Ine.
Our File No, 45670-0902

Dear Mr. O’Conneli:

We represent Rodan Builders, Inc. (“Rodan”). Rodan has forwarded us your letter of
July 8, 2009, indicating that the City of San Jose (“City”) had completed its review of
the bid protest submitted by McGuire and Hester, and concluding that the City has
rejected Rodan’s bid as non-responsive for fallmg to list a certified subcontractor to
perform the stamped asphalt work.

The City’s analysis regarding the responsiveness of Rodan’s bid is both factually and
legally incorrect. We therefore write to request that the City reconsider its decision to
reject Rodan’s bid prior to the City Council Meeting on August 25, 2009. The bases of
the City’s apparent error and Rodan’s request for reconsideration are as follows:

L Rodan was not required to list a subcontractor performing less than
12 of 1% of the tota] bid amount,

As you are aware, Section 2-1.15A of the City's 1992 Standard Specifications (as
modeled afier California Public Contracts Code § 4106) provides that each bidder shall
set forth in its proposal:.

“The name and location of the place of business of each subcontractor
who will perform work or labor or render services to the Contractor in or
about the construction of the work or improvement, or a subcontractor
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licensed by the State of California who, under subcontract to the
Contractor, specially fabricates and installs a potion of the work or
improvement according to detailed drawings contained in the plans and
specifications, in an amount in excess of ¥: of one percent of the
Contractor’s fotal bid or $10,000, whichevér is greater.

In it proposal, a copy of which is attached hereto for your convenience as Exhibit A,
Rodan did not list a subcontractor for Bid Item No. 9, stamped asphalt. This was
because the subcontractor bid that Rodan received for the stamped asphalt work was
less than %2 of one percent of its total bid amount,

Specifically, Rodan received a proposal from Cook Engineering, Inc. on June 11, 2009
for the entire 1,340 square feet of stamped concrete work. The amount of the proposal -
from Cook Engineering, Inc., which is a certified stamped asphalt installer, was
$4,087.00. This amount is less than % of one percent of Rodan’s total bid amount,
calculated as follows:

Rodan’s Total Bid Amount: $855,053.80

Y of One Percent: $ 4,275.27
Cook Engineering Proposal: ‘ $ 4,087.00

Cook Percentage of Rodan’s Total Bid; 47%

Consequently, because the stamped asphalf proposal from Cook Engineering was less
than } of one percent of Rodan’s total $855,053.80 bid, Rodan was not required by
Section 2-1.15(A) of the City’s Standard Specifications or Public Contracts Code §4106
to separately list Cook Engineering, Inc. as a subconiractor in its bid. A copy of Cook
Engineering’s proposal, previously provided to the City in Rodan’s letter of July 13,
2009, is attached hereto as Exhibit B.

2, The City’s exclusive use of the bid extension (Schedule of Quantities)
form to determine Rodan’s responsiveness is inappropriate,

Your letter of July 8, 2009 implies that the City based its decision to reject Rodan’s bid
as non-responsive upon the amount for the stamped asphalt work listed by Rodan on the
Schedule of Quantities form,

The Schedule of Quantities form (page 1A of 3 of the Proposal) submitted by Rodan
lists 1,340 square feet of stamped asphalt work at $5.07/square foot, thus indicating
$6,793.80 as the total cost of the work. Although $6,793.80 would admittedly exceed ¥
of one percent of Rodan’s bid, this amount is the total cost of that scope of work to the
City and was not intended by Rodan to reflect the amount that will be paid to Cook
Engineering, '
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The discrepancy was created by ambiguity in the City’s Proposal forms, The bottom of
the Schedule of Quantities form is the only location in the Proposal where the bidders
are required to state the total amount of their respective bids. However, the form itself
has no separate line items for the bidders to list their own overhead, profit, or general
conditions costs. Furthermore, there are no instructions to the bidders stating that the
amounts o be included in the Unit Price and Extension columns on the form are limited
to the amount that the subcontractor is charging the bidder for the work (as opposed to,
for example, the City intending each bidder to list the total Unit Price and Extension that
the bidder intends to charge the City for each scope of work).

The City’s Schedule of Quantities form therefore creates an inherent ambiguity in each
bidder’s Proposal because the form does not permit the bidder to distinguish the
percentage of the Unit Price or Extension that will be paid to the subcontractor from the
bidder's own costs for overhead and profit. :

The Proposal prepared by the City and upon which all bidders must submit their bids

expressly states that the Contractor “will fake in full payment therefore the following

© price or unit prices as shown in the Schedule of Quantities on the next page.” Sce,
Proposal, p. 1 of 3 (italics added). In completing the Schedule of Quantities form,
Rodan therefore reasonably assumed that the City required each bidder to list the fotal

* Unit Price for each scope of work that it would accept, including the amount of its own
mark-up for overhead and profit, As indicated, because the form does not include any
separate line for the general contractor’s own costs, Rodan appropriately allocated these
costs between the various line items of work,

Rodan’s bid is therefore ultimétely responsive because the amount being paid to Cook
Engineering for the stamped asphalt work (i.e., $4,087.00) is less than the ! of one percent
benchmark established in Section 2-1.15(A) of the City’s Standard Specifications.

3. The Omission to list Cook Engineering is immaterial to the total
amount of Rodan’s bid, gave Rodan no competitive bidding
advantage, and is thus insufficient grounds to reject Rodan’s bid as
non-responsive,

California law provides that a non-substantial or immaterial irregularity in a bid may be
waived by the awarding authority. See, Universal Buy-Products v. Modesto, 43 '
Cal.App.3d 145 (1974). In fact, the City specifically reserved this right in its Proposal,
which requires all bidders to acknowledge that, “the City reserves the right fo reject any
or all bids and to waive any informalities in the bidding.” See, Proposal, p. 2 of 3,

Generally, a “substantial departure” includes any deviation that could be a vehicle for
favoritism, a fact that affects the amount of the bid, or that might otherwise influence
potential bidders to refrain from bidding, Tonica Business Machines USA, Inc, v.
Regents of UC, 206 Cal. App.3d 449, 454 (1988).
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Thus, a substantially conforming bid, even if not strictly responsive, should nevertheless
be accepted if the variance cannot and did not affect the amount of the bid or give the
bidder an advantage or benefit not allowed other bidders. See, Universal Buy Products
Menesee v. County of Fresno, 163 Cal.App.3d 1175 (1985). In the Universal case, the
low bid was challenged because the bidder failed to sign the appropriate line on the
proposal sheet of its bid form although the form was signed in other places and was
accompanied by a signed bid bond. A losing bidder protested the bid arguing that the
failure to sign the form at all of the locations required invalidated the bid. The County
concluded that the failure to sign the form in all of the locations did rot invalidate the
bid and that the bid substantially conformed to the bid requirements and was responsive,
The reviewing court upheld the County’s decision. The court concluded that because
the bidder gained no advantage over other bidders, the County could waive the
immaterial defect. Further, because the low bidder could not refuse to enter the contract
based upon its failure to sign one portion of the bid form, the bid was deemed
responsive.

In this case, given the apparent ambiguity in the City’s Proposal, Rodan’s decision to
include its own costs in the Unit Price and Extension columns on the Schedule of
Quantities form was immaterial and created no competitive advantage over other

bidders. The inclusion of both Cook Engineering’s and Rodan’s proposed costs for the o

stamped asphalt work did not alter the total amount of Rodan’s bid. Furthermore,
Rodan could nof claim it made a mistake, attempt to pull its bid, or simply refuse to
perform because it did not separately list the cost of Cook Engineering’s work. In fact,
the ambiguity in the City’s Proposal forms creates the opposite effect—namely, bidders
including only the subcontractor’s cost of the work on the Schedule of Quantities form
‘might subsequently claim an error or attempt to pull their bid by asserting that they
inadvertently omitted to include their own costs in the Proposal. Those other bidders,
unlike Rodan, would receive a competitive bidding advantage by asserting the right to
increase their price. '

The City should therefore exercise its discretion to waive any irregularity in Rodan’s bid
as immaterial.

4, The City never afforded Rodan an adei;uate opportunity fo review
and respond to the bid protest,

The City notified all bidders on June 24, 2009 that Rodan was the lowest responsive,
responsible bidder, Thereaftcr, on July 1, 2009, Rodan was notified by email that the
City had received a bid protest. Although the email from Mr. Andaya, the City’s project
manager, indicated that City staff was reviewing the merits of the protest, Rodan was
never sent a copy of the actual protest and was never asked for information o respond to
the protest.
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- On July 7, 2009, Rodan was notified by email that the City was still reviewing the bid
- protest, and that it would be confacted as soon as the City completed its evaluation.

One week later, on July 13, 2009, and without having the opportunity to address any
concerns raised by the protest, the Cify notified Rodan that it had accepted the protest
from McGuire and Hester, and had rejected Rodan’s bid as non-responsive. When
Rodan responded by letter that same day (see, Exhibit B), they were informed that all
comments would have to be addressed directly to the City Council at the next scheduled
meeting on August 25, 2009,

The City’s decision not to provide Rodan with a copy of the actual bid protest or to
provide an opportunity for Rodan to respond prior to issuing the decision rejecting
Rodan’s bid as non-responsive appears to be both a blatant violation of City policy and
Rodan’s due process rights. Fortunately, there is still an opportunity to correct this
situation prior to the City Council meeting on August 25%.

Rodan and its counsel réquest an opportunity to discuss this matter directly with City

staff, inclading yourself, Mir. Andaya, Katy Allen, and the City attorney assigned to this -

matter. Please contact me regarding your availability for a meeting at the City’s offices
in the next two weeks.

Very truly yours,

MILLER, MORTONCAILLAT & NEVIS, LLP

By:

Enclosure
ce: Dan Oliver (Rodan Builders)

ODMAGRPWISEMMON_SIDOMAIN.MMCN_SJPO.NewlLitigationLibrary:48573.1
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PROPOSAL TO CITY OF SANJOSE | nypy

~ -  FOR .

ALBANY-KIELY STORM DRAIN IMPROVEMENT PHASE V-V1
Name of Bidéar.z Rodan, Buildevf:s » Ine.
The rcpfcseniations herein ate made ynder penalty of pexjary.

- The C1ty of San José, State of Cahfem:a

I'he undersigned, as bidder, deciarcs that the only persoh or patfies interested in this proposal ag pnncxpaﬂs are those
aamed herein; that this proposal is made without collusion with any other person, fivm or corporation; that the bidder-
1as thoronghly read and examined and has full knowledge of and understands all the provisions and contents of this
sroposal and the doouments which must be attzched hereto, the Specifications approved by the Director of Publie
Works on  May 1, 2009, entitled ALBANY-KIELY STORM DRAIN IMPROVEMENT PHASE V-VI and the
3pecifications approved by the Director of Public Works on May 1, 2009 . ;entitled

ALBANY-KIELY STORVI DRATN IMPROVEMENT PHASE V-VI - on file in the office of the :
Jirector of Public Works of the City of San José in Gity Hull, San José, Califomis; that the bidder has thoroughly | A
sxamined said Speotfications which are on filo in the office of the Director of Public Works, and that the bidder has full
enowledge of and understands said Specifications arid the requirenignis thereof; and that the bidder has further read and
mnderstands, and has knowledgc of the confents of any and all addenda to said Speolfivations on file; and that the bidder
roposes and agrees, if this proposal s adcepted, that the bidder will contraot with the City of San José, in the form of
a0 copy of the contract on file in the office of the Direotor of Public Works, to do all the work and fumish atl materials
ipeoified orreferred fo in the contract, inthe manner and time thierein presoribed, and according to the requirements of
he City or Direstor of Public Works us therein set forth, to furnisl the-confract, bonds and insurance speoified in the
3petifications, and to do all ofter things requived of the Contractor by the contract; and will take in full payment
hersfor the following prics or undt prices as shown in the Schedule of Quantitics on the next page(s).

Fthe bidder or other interested parsons is a comporation, state legal name of corporation, also names of the President,
Seoretary, Treasurer, and the Manager thereof; if a parinership, state the name of the partnership, if dno exists, also the
1amnes of all the par’mers comprising the partnership; ifany of the pariners arc individuals, stale the first and last nime
i 'every individual in full, if any of the partners ars,corporations, state for each such corporation, the information
equired above of corporations; if any of the partners ar pavinetships, siato for each such partnership the Information -
equired above of partners; if thebiddér or other interested person is & j joint-venture, stafe the name ofthe joint venture,
Hiso names of all joint venturers comprising the joint venture; if any of the joint venturers are inclividuals, siate the first
ind last nams of every individual comprising the joint venture; if any of the joint venturers are corporations, state for .
sach corporation the information réguired above of corporations; if any of the joint venturers are parinarsths state for
sach such partnezship, the inforination required above of pariners; if bidder or other interested persons js an individual,
tate first and Jast names in full, ’ . - i

'fbidder is an individual, the hidder's signature shall be placed below; i bidder is an individual, doing husiness under a
ietitious name, tho name of the individual followed by the words “doing business under (insert the fictitious name)”
ihall be set forth above, together with the signatuve of the individual; if bidder i 2 corporation, the legal name of the
sorporation shall be set forth above, together with the signature ofthe officer or officers of the carporation, authorized |
o sign contracts on behalf of the corporation, the corporate title; that is Vice-President, Secretary, efe., should be placed
1elow the name of the officér and the corporate seal affixed; If bidderis a partnership, the legal name of the pariership,

- *one exlsts, shall be set foxth Above, together wﬁh the signature of the panncr or paﬂnem authonza to sign contracts on
rehalf of thc

OPROPSL X . Page 1 of 3 . © Rev. 1/22/08
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 SCHBDULE OF QUANTITIES -
PROJECT: Alpany-Kiely Storm Drain Improvement Phase V-VI
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nartnorship; if any of the partucrs nre corporations, execution for such pariners shall be accomplished i accordance

7itfr the requirements set forth ebove for corporations; if any of fhie partners aré partnerships, exceution for such |
pariners shall be aceomplished in aecordance with the requirements sef forth above for partnership; ifbidder isa jobnt-
“venture fhe Jegal nanse of the Joint ventute, if one exists, shall be set forth above for partnerships. Ifsighntuie s by an
agent other {han an officer of a corporation, or membet of a parfiership or a Joint venfure, a Power of Attorney mustbe
onfils will: the.City Clerk prior to opening bids or submitted with the bid; otherwlse, the bid may, at the Cly's aption,
be distoganted ss non-responsive. ’ : - R

If this propossl shall be accepted and fhe undegsigned shatt fit to contract, and fo give the Contractor’s Bond For
Palthful Performance and the Contracior's Fayment Bond required by the specifications and contract and by Jaw, and to
provide all insurance as required by said conttact, within eight (8) days after the bidder has recaived notics from the
City of San José; the City may, at ifs option, determino that the bidder has sbandoned hisher contract, fndt thereupon
this proposal and ths neceptancg theréof shall be nulland yoid, and the forfelture of such seourity accompanying this

- proposal shall operate and the same shall be the propeity of the City of San Jost,

In accordance with Publle Cohtfragt Code Seftion 10232, the Confrector, hiereby states under penalty of peddury, thatng
s mote {hin one finl wnappeatable finding on contorapt of cotirt by a federni voutt hias bch issued againgt the Contractor
weithin the jmmediatoly preceding two year period becauss of tlic Contractor's fafiure fo vopiy with an order of a
federal court which arders the Contracior fo comply with an order of the National Labor Relatlons Board. Signing this
. Proposal on the signature portion thercof shall constifute signature of this Statement, ’ :

Accompanying this, propossl are the follfswmg documents comple%ely’..ﬁllpd in by 'lhe: bidder and the same sre -
incorporated herein by r_efa;ence; . . . k. . o

1. éash, acashier’s check ora corlified cheek made payni;ia foCliy,ora bldder's bond executed by an admitted
swrety Insurer naming the City as beneficiary, in an amount equal fo at Jeast ten percont {[0%%) of the total
amount bid including all alternatives. o . ’ T

2. A list of subconteactors for work over orie hal{ofene pe:rcent, Hany, the éd_dte,ss of sach subcontragtor and the
deseription of viork to be done by gach subebnirdator. - ’

3, A'stalement of financlal responsibilily, techaical ability, andexperience if such informeation s ot already on
- file with the Clty. ' :

Ciii'f_ may ef jts aption, request additional supplemental Information after bid opcnin'g. '

"

Bidde.r understands thet the Clty reserves the right to reject any or il bids and to waive é.n'y Informalitfes in the bidding.

"Phié nudorsigned, ns bldder, declnves (bnt in listing subeonfractors hu fbis bid, X have hot discrimiaated ov given
sng preforence to aiy firm based ou yacs, sox, colox, age, rellgion, soxunl orientation, disability, cilnfeity, ev
natlonal oxigln, X inderstand {hat any suoh disoriminaiion ox proference Is In violatlon of Chapler 4.08 of the
Municipal Codo, .- :

+

Txeoution of the Non-Colluslon Affidavit coustifutes exeention of this BId Proposnt Inclading fhe above
~ stafoment of noviiseriminntion andl, with the pxception of the Bidddr's Bond or Addenda, if any, up other .
slgnatures will he required.” I : . T .

30PROPSL ' Pags 2013 . : Rew 2208
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NONCOLLUSION AFFIDAVIT

Project Titls: ALBANY. KI’FLY STORM DRAIN MROVEMENT PHASE V-VI

Ran Oliver of Rodan Buildexs, Ind,

, being ﬁrstdulyswom, deposes arid says that helshefs

the party meking the foreﬁﬂmg bidf eat the bid fanot mads i the Interest of, or on bahalf of, any undisclosed person,

parfnesship, company, asscolation, organtzation, or comporation; that the bid iz genulne and not eollusive ar sham; that

the bidder has not dircetly or indirectly induced or soliciicd any other bidder to put i a false or sham bid, and hesnot

direstly or indirectly. colluded, conspired, connlved, or agreed with any bidder or anyone else tg pt 1 & sham bld, or »

that anyone shell refrain from bidding] ihat the bidder has net in any manner, difecily or indlrectly, sought by

agreement, communicatien or conferencs with anyoriale fix the bid prico of the bidder or any otherbidder, orto fix any*

. overhead, profit, or cost element of the bid price, of of that of any other bidder, or to secure any advaniage against the

" publicbody awarding the contract of anyone Inferssted In the proposed contiact; thatali statements contained in the bid -
are true; and furthier, {hat the bidder has not, dl:acﬂy or intirecily, Sllbmltted hls or Tier bid price or any breakdown
therenf, or the contents thereof, or divalged information of data relative theréto, or paid, and will not pay, any fee thany

* corponation, parinewship, vdmpany, asscoiation, organization, bid dspository, of to any member or agcnt thercof the.

+ effectuate n collusive or sham bid,

In eecordance with Tiﬂa 23, United States Cods, Seetion 112 the bidder heréby siates, under penalty of petjury,”
that Ite/sho has not, either directly or indirectly, entersd Info apy agreement, participated in any cellusion, or otherwise
tuken any nction In restraint of fre competitlve bidding In connection with this contract. B:dders are cauhoned that
meking & falss certifiontion may subject ceriifior o ctiminal prosccution .

The undersigned declrres under penaley ofpex Jury-that e information con!ained i this ploposal nnd all .
“arcompanylng documents are true and corveet,

Rxecnted on June_ 11, 2009
Rodan Builders, Ind, ' City Business Lie, No.s 20769707
Legat Company Neme Exphration Dato: 3731710
. State Contracter Lie. No.: 858119
Corporation Classification; - 4, B, =21
Indicate Type of Hatity: Sole Propristorstyp, ' " Baplration Diate: __4/30/13
Parinership {Qeneral/Limited Pariners), | - Pederal ¥, D, No.: 20-2164714
Corporation, Joint Venture, elc. Address: _B59 Cowan Road :

Burlinpama, CA 94010

{6503 508-1700"

?’RH'*&?##*'F'H\H'##**H‘H-#ﬂ‘#

Tolephone:
Tiile; Dar Oliver ~ G,F.0, i
L L L AL Lt L PREERES R PR
NOTARY iickickifokk SEE ATTAGHED “ACKNOWELDGHENT. Aeasshts
On ] - beforome,

)

bnsis of satlsfactoty evidence} to be the person(s) wh
acknowledged to mb.that hefshe/they executed-the sa

oxecuied {ho insfrument,

mallyMownto e (or provcd tomaonthe
0ge 1 +5) fs/are subscribed to the within instrument and
in hisfhor/their authorfeed capaclfyfios), and fhet by

iis/herftheir sipnatores) on the ingtrument mty{g‘;ﬁ;s entity upon bolislf of which the person(s) acted,

1 cortify wider the BENALTY OF FERTURY

true and comrest.

WITNESS my hand and nﬂlclal/ !

Signature

N_o Publle
30PROPSL ’ .
534534 )

{Seal)

© Paga3ofd -
it

or the laws of the Stato of Catifornia that the foregolng paregreph fs

Rov. 1/22/08

RODAN BUILDERS, INC.

P

o
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RODAN =

wemeen FUTLDERS, INC.

Division Manager

Transporiation & Hydraulics Services Division
Department of Pubtic Works

200 E, Santa Clara Street, 7" Floor

San Jose, CA 95113

Fax; (408) 292-6293

Altention: Michael O'Connell, Division Manager

Subject: Response to Bid Rejection for Albany-Keily Storm Drain lmprovement
Phase V-V] Project

Dear Mi. O’Connetl:

We just received the rejection letter for the project reference above and tried fo call Huggen
Anpeles,

The reason we did not list a stamped asphalt sib is because there amount was less than ¥ of one
percent of the total bid. By our calculations:

Total Rodan Buiiders Bid Amount; -$855,053.80
¥4 of one percant $4,275.27
Cook Engineering (Certified Applicant): $4,087.00

Based on these facts, we believe its reasonable to reject the other bidders protest and awaid to the
lowest responsive bidder Rodan Builders Ine.
Sincerely,
.{-*«-,_\ c//’\
PENECS

Dan Oliver
Vice President

Attachments: Cook Engineering lnc Bid Proposal
Ce: file )

Rodan Builders Ine., §59 Cowan Road. Burlingame CA 94010
phone 650-508-1700  fax 650-508-1705




o igerati Rond BID PROPOSAL#:5341-SP

~meho Cordova, CA 97542

Ene, fliee 436-063E-1365 .
& n 2166351566
wwcankengineeringine.cum
A Lic. No, 816602 .e\

E NS I N E E RINGG
Subrmitted fo!
Paul Gage ‘ Project:
Rodan Builders StreetPrinl Slamped Asphall
869 Cowen Road Albany Kisly Storm Draln improvment

Burlingame Ca,

Phone # 1-650-508-1700
Fax {7 1-650-508-1705
pgage@rodanbdiders.com

Praposalbate: Valld Througi:

We hava Included (he followingllems lnour groposed price : Jun-14-00 Suz)‘é(}-ﬁg

9 STREETPRINT DECORATIVE PAVING ‘ 1340 SF $3.05 $4,087.00

Reheal new pavament and imprint wilth standard field patlern
Apply Premium Serlos HW StrestBond Surfacing System-Standard .
Color for Stamp Fleld Arsas

‘Total $4,087.00

ltem quanilites Included In the lunp swnprlce are sstimatos only and are lurnished solely for Customer's convenience. Slncc quantities are not
peavided by the enginaar, otli swn takeafl quentities are used. If these quantittee: cllﬂer during-asnslrustion due lo ah arcar ot a abange in (ke plans, a
unli grice witl be provided to cover the vaslances. .

The Followlng Hemé are Exclusions from this Proposal if Marked wlib a Check Box

Goneral Condtilons Excluslons
Y nspections, geotechnical lesting and soll suitaizlijly studles
# Construction Permits, Encreacinnant Permlis and Speclal Foss
¥ Procurement of Water for Construction or payment of faes lo procure water for consiruction, Allowances for fravaling cistances to oblaln
construsiion water
% Trade agrenments. Cosls Incurred by others as a resuli of labor unrest, pickets, job shutdowns or other lssues related to any lack of trada

agieamenls
Performance or paymant bands { add $.5% of bkl lo price fo: this requiremant)

[
7 Walver of Subrogalion an Workars Comp Insurance for Jobs aver $250,009 { add ,003% of bld to price for his requiramant)
W CG20He 1185 Form framn isurance Company

i Provailing wages

& Destgn englnearing, surveylng and slakiag

# Rosponsibillty for Asphall or Goncrste Handicap Ramps, as shown on deasvings, Bolng tn compliance with State or Faderal ADA guldellnes

& Kuitiple move- Ins, unloss notad othenwise

% Weekond or overtime work, unless noted othanvise

& Asbullt drawings on velluns

Price vscalaiton protection for Jobs fasting beyo:ui 1 year
Paving Exclustons

& Soal Coats

7 Asphall Concrole Paving and any requlred repalrs

B3 Sulping & Signage
Sireet Priat Exclusions
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¢ Whan printing on paving lirat has beon done by others, responsibillty for unsatisfactory results bacause of quallly of paving. Repairs for
Chipping Adlinconl Concrete surface gdges as a result of soltiing due to non optimally compacted or stable Asphalt, Base or Subgrade,
Respensihblllly for results due fo "Course and Unfinished” Asphalt

i

When prinling on paving done by othars: Correcting Heavlly Segregntsd of Cpen Taxtures etilizing Hot Mix Asphall or * SireetBond Base
Coal Fliler. 1 Tn CE¥s opinlon correcitons aro needed to help achlove desirable rasulis, & Change Ordoer Retuest will e Issued to gustamer
to provitle such work.

Providing muflipte move-ins and working in shorter ime fimits with loss of astfmated produclivity due te cooles temperatures and unfavorable
weather condillons, Responsibiiity for fob delays due to customers lack of foresight to sehadulo SirsetPrint prlor to ariival of unfaverabls
vepathar condlilons, N

Responsibllity for accolerated coallng wear if customer opens the coated stizface to traffic helore Ihe polymaers i the coating have sel up.
RasponsTllity for varlatlons in coler belwaen samples and {inishod product )

Phiasing of work areas for convanience of others which affecis producilvity requiraments [unless staled above In work tescripilon)

Wlien wark is barflcadod after compleilon of coforhonding, responsiblity for damages made by unauthorlzad eniry Inte e protocted area

EER B

Watarvrashing or Steam - Cleaning pavemant of forelgn materlals uniess speclitedin scope of work. Pre-axlsling Dlesels or Olls on
Pavement will prevant desleable resulls for which Caok Eng. lncawill not be responsibte.

2

& Guarantees lor Color Bonding to adhore 10 Ol Spols or oliter forelgn materlals on pavement
) Guarantees of sallsfaclory results from StraetPeinltng over Seal Coats. Removatl of Soal Coat by Sandbiasting of othar means,
Nolification to Seal Coaters of the ragulrantent nol io Seal Cosf in SireetPrint Area and marking of fimits for the conventence of the Seal -

Coaloars. :

Reslocking of Materlals and Tomplates, Fhere wilt be a 25% restooking charge for changes matle after precurement of {he contract niaterials
_and templates .
@ HNoliticatlon te Sirlpers of tho requirement not to Sirtne in StrestPeint Aroa and marking of limlls for tha convenlenco of the Stripers
5 Guarantess of satisfactory resulls from StreetPrinting ovar Siriping, Romoval of Skiiplng by Sandblasting, Grinding.or other moans,

# Colorlionding over ulllfty boxes and Manhiole Hds { utility boxes and manhele covers will net be eelorbonudad unless spaclfically dirocted to
do sa} .

1 Soms mixes may not be suitabla for StroetPrinting. If excossive stioky wilx or any other sifuallon {sucit as rubberized mixes and bonifibers} s
sncauntered wieraas we oan't make a stean Impression, work will stop, customier will be nolifiod, and Gook Eng. Inc.ywill nol be flable for not
belng able to perfarm work or Yabla for resioring work araa to original condition.

Utlhitles { #iscellaneous) Exclusions

[ Replacement of damagad uthities with chetnlcal troatmont aroas

] Removal, ralocation or adjustment of existing villitles of those of other coniraclors

i Mechanleal cqmpacﬁon'of tronches by other lrades or responstbillly for substdence of such trenches

(4 pamage le Installed or existing ullfitfes {haf lay.within 127 of finished suhgrade

o
&S

&

Wa Proposs hereby to furnish material, equipment, and labor - complete {n accordance wilh above specifications, for the sum of:

Four Thousarntd Eighly Seven and NO/100 _ $4,087.00

Payment Terms / Logal Clarilfeations
PAYMENT IS DUE UPON COMPLETION AND PAST DUE AFTER THIRTY {30 ) DAYS:

The Gustonor agroes to pay fale-chargss on any billlnge not-paldwhen «due, fromvihe due.date-untli pakd, abEhe rate ofst . nires monassn s

1% per anaum or the maximum rate aliowed by [aw, whichever Is less.

1f a project is of tonger duratlon {nore than 30 days]. Cook £ng. Inc.. Ie. sholl recaive progress paymenis monlhly in proportion tu
{he amountof work complaled. In order to receive progress payments, Cook Eng. Tnc.vali furnish the cuslomer a schedulo of
veluss for 1he contiacl Within Ten {10) days afler Customer recalves a slatement frem Conleaclor seiling forh the proporlionate
pant of the werk wileh Gonlracior's eslimale shows lo have been earned during the paricd covered by such siatement, Customer
wilt pay te Confracior (he antount sl forlh by such progress stalemenl. The Customer may elect to ho'd a retainage of up to 10%
of he valie of he work perormad as securily unlit all work has besn compleled. Refalnage vill become dus ity five (35} days
after final complellon of the work performed for the project.

For tong dusation projects, Cock Eng. Inc., Inc. elects the fellowing special payment condiliens thal wilt appiy to this contracl;

Cook Eng. le., Inc. shal) be petd in full { 100%) 36 days after completion of all items of vrork covarst by Ihis contrach This shall
spply even Il the work has nol been acceplet by the governing agency or elient, It such defay is due lo ftems of vrork not Included
in our conteacl, the amount of relention held by the Gustomer shall be reduced from 10% lo 2%, The Remalning 2% dus Cock
Eng. Inc., Joc. shalk be pald vdlhin thiny-five (35) days after complstion of the minor puachlist items. ’ ’

tpon salisfaclory payment being made for any poriion of the vk pedormed, tha contaclor shall furnish a full and uncenditionat
telease from any clafm of mechanic’s llea for that poddion of the work for which paymant has been mads.

1 the event payment is not made 1o Cook Eng. Ing,, Ja¢, at Ihe imes and in the amevnls provided for in ihis agresment, Cook Eng.
fne.. Inc. may, upen threa {3) worklag day's willen notice, elect lo suspend work untl payment on (he amount oving has been
received. If this occurs Ceok Eag. Ing., Inc.'s Ume for pedformance shell be extended appropriately and ibs reasonable €osls of shul
down, dgelay and starl-up shall be paid and the conlraci adjusled actordingly, i
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Priot 1o commencenenl of work, Customer shall furnish Geok Eng. fac.vath vrriilen cenfiemation feom his landed or bank that
sulficien! funds have been commilled and will be available to meke paymenls called for under (hese pay condilions. Furaishing
such wiillsn confiemalion to Gook £ng. Inc.to st is a condilion precedent lo the obligalion of Cook Eng. Inc.lo periorm. This
provision is sofely for GEV's prolection and shall not limit CEI's rght to receive payment for ils work it proceeds with veork vdthout,
of prios Lo receipt of suchvirillen confiemation.

Genzral Condiflens

Chaages In Work: Customer may from fime to lime by instructions of dravings Issued 1o conleacter, makis changes In the scope of
work, Issue additiongt Insteuctions, request addilionai work or direct the omission of work previously ordered, and the provisions of
thls conlract shall apply lo all such changes, medificalions and addiions valh the same effect as if hey viers embadied in the
orlginal contract, The price o the formuta for s5tabiishing the price for such vork will be sek forlh In 2 vrrilten change order, either
priof to the commencemenl or as soon as praclical thereafler.

Exira costs Incurred gue la tess of produclion or delays outside ous cantrol to be pald on a lime & maierial basis

Should silher parly bring sultin courl 10 enforce any of the terms hereof, Lis agreed that ihe prevailing pary shall be enliiled to &
jwdgment for kisMar cosis and reasonable attorney's foes :

Unavoidatle Detays - Extenston Of Time: In the event Conlractor sha't be defayed in tie performance of Ihe work under this
cuniract by causes beyend the conlret of (he centraclor, and wilhoul the fault or negligence of the conlraclor, including byl nol
liited to change ordess, acls of god or of lire public enemy, Y2K problems, acts of government, fire, lTood, slikias, inttement
weeather. including over eplimum moisture content of ground ef base course. unsuilable ground conditions or delays caused by
Veirdors and othes Conlraclors, Conlractor shall have such parod of ime lo complels the perdarmante of this contract as she'l be
neaessnry 88 2 esull of Bny such causes.

Prior lo commencerant of construction, if this proposal Is nol execuled e constiule lhe offictal contract, a contracl conlaining
tarms muluaily agreeable lo both padlies shall be prepared and executed. The Contents of Ihis proposal document shall be
inserted slectronically or physically altached [o becoma an Intagral par of lhe conlract. In the svent of any inconsistency behween
any such conlract and Lhis proposal, e lerms of his proposal shalt prevail.

Al maleria) is guarantead 10 b 85 spedlisd, All work to be completed in a workmanfike mannee aczording to slandard praclites, Any eHeraton o
dadzlion ftone 2bora specificalions imeving oxira cosis wi be execuled only upon velilen crdets, and will become an exiia charge over and above
tho esimale. A egreenienls coniingent upon suikes, accldents or detays beyond cur conleed. . )

Authorized Slgnaturet SEAN P, C»ODI’Z

Sean Cook, President

Estimatoy: SPC

Datat G/1L/2009
Reviewed By ;.

Acceptance of Proposal by Cusfomer

The obovs prces, specificalions and condidons are salisfaciory and ara Slghature:
hereby zceepted. You are suthorized Lo do the viotk as specified, Accaplance

indealas that fuads are avaliabla {or His werk and Cook Engincerlng, ke, vill Printed Namo:
b6 pald a5 oulined within Inis proposel, n the avenl H is recesszry 1o employ ' —
an atiorney, lo enforce 1he (wrms of the contrach, 1he cusiomar agrees lo pay a

" rafisotialng "Sum jof Altofrays v, AcCeplance feyresgnts TRV oiner has Dater - ¢ i cheooafii o - : -

read and underslood. and refies thereon on tis enfite document.
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. BUILDERS, INC.

Division Manager

Transportation & Hydraulics Services Division
Departatent of Public Works

200 E. Santa Clara Street, 7" Floor

San Jose, CA 95113

Fax: (408)292-6293

Altention: Michael O'Connell, Division Manager

Subjeet: Response to Bid Rejection for Albany-Keily Storm Drain Improvement
Phase V-V Project

Dear Mr. O'Connell:

We just received the rejection fetter for the project reference above and tried to call Huggen
Angeles,

‘I'hie reason we did notista stamped asphalt sub is because there amount was less than v, of one
percent of the total bid. By owr calculations:

Total Rodan Builders Bid Amount: $855,053.80
i, of one percent $4,275.27
Gook Engineering (Certified Applicant): $4,087.00

Based on these facts, we bodieve its reasonable to reject the other bidders protest and award to the
lowest responsive bidder Rodan Builders Ine.

Sincerely,

(; <

«

Dan Oliver
Vice President

Attachments: Cook Enpineering lne Bid Propogal
Ce: file

Rodan Builders Inc.. $59 Cowan Road, Burlingame CA 94010
phone 650-508-1700  fax 650-508-1705




HAFitzgerald Road B lD p RO pggALx#' 534 1 ‘“SF‘D

micho Cardovi, CA 97542

fiige 9166311365

i 916:631:1366
wiw.cobkenginceringlne.con
A Lie, No. 8166624

ENGINEERING

Stibmittad to: _
Paul Gaye Projecl:

Rodan Builders SlreaPiint Stamped Asphalt

859 Cowen Road Albany Kiely Storm Drain improvinent

Burkngame Ca.

Phons # 1-650-508-1700
Fax il 1-650-508-1705
pgage@retianbuﬂde;s.cem

_ ProposalDatet Vallt Through:

Sep-30-08

vig hava Included ihve foliowlng fterns tn our proposed prices Jundi-

9 STREETPRINT DECORATIVE PAVING 1340 SF $3.08 $4,087.00

Reheat new pavement arid mprint with standard field pallern
Apply Pramium Serles HW StreetBond Surfasing System-Standard
Color for Stamp Fleld Areas

Total $4,087.00

ltem quantittes included In the luinp sum price are estmales only and ate turnished solely for Customer's conveniense, Singe guanlities are not
- provided by the engineer, our ow lakeaoff guantities are usedl. i those quanziiles-differ—dtislng‘-oensmlcﬂon duzds an erfor oo shange in the plans, a
unit prlce will e provided to cover (he varlancos. . :

‘The Following ftems are Exclusions from this Proposal if Marked with a Check Box

General Conditlons Exclusions

¥l Ingpections, gootechnlcat 1esting and soll suitahility sludties

# Consteustion Permits, Encroachment Permits and Spectat Fees

B Procusemsnt of Water for Construction or payment of foes lo progure vater for construction. Alloviances for fraveling distances {o obialn
construction water

[ TFraco agreements; Cosls Incurrod by others as a result of tabor unrest, pickels, job shutdowns or olher issuas rolated o any lack of trade
agrecmonts

& Parformance of paymant honds { add 1,5% of bidio price for thls regquirement)

& Walver of Subrogatien on Worliers Gomp Insurance for jobs over $250,000 { add 001% of Didi to price for this roguirement}

¥ CG20i0 14/85 Form from Insurance Gompany

1 Prévalling wages -

1 Doslyn enginearitg, surveying and slaking

¥ Respohsibiiity for Asphalt or Concrele Haridicap Ramps, as shown o drawings, being In compliance with State or Fotleral ADA guidefines

# Mulliple move- Ins, unless noted otherwlss

B Weekond or overtime work, unless noted otherviso

@ Ashullt dravlngs on veliums

[ Pride esealation protection for Jobs lasting boyond 1 year
Paving Excluslons

) SealGoats .

1 Asphait Concrele Paving and any required repalrs

Striplng & Signage )
Strent Print Exclusions
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i When printing on paving that has been done by others, responsibility for unsatisfaciory resulls hécause of quality of paving. Repalrs for
Chipping Adjacent Conerete surface gdges as a rosull of soitling dus to non eptimally comisacted of stable Asphalt, Base of Subgrade.
Rasponsisilily for results due to “Cotrse and Unfinlshed” Asphatt

=

When printing on paviiy done by others: Correcting Heavily Segregated or Opon Texiures ulllfzing Hot Mix Asphali er ” SireeiBond Base
Caat Filler™. If in GEP's oplnion carrections are needed lo help achieve desirablo results, a Change Ordar Reguast vl be Issued to customer
to providé stich works

& Providing mullipte moveé-Jas and working In shortor time limits viih 1oss of estimated productivity dus to cooler temporatures and unfavorabiz
weather contiilons. Responsibliily for job delays tue 1o customers fack of foresight to schiedule StreetPrint prior {o arrival of unfavorable
weather conditions,

7 Responsibifily for accelorated conilng wear If clistomer opens the coateti surface to trafiic befere lhe pofymers In the coaling lave sel up,

Responsthility for varlations I color betwean samples and finished product
B Phasing of work areas for convenlonce of others which affects productivity requirements { unless slated above In work gescription)
B When woik Is hardeaded aflter complotion of colerhonding, responsibility for daniages mads by unadthorized entry iito the protocted area

¥ Watorvrashing or Steain - Cleaning pavement of foreign materials wnlngs specifled i 'scopa of work, Pre-existing Dlesols or Qils o
pavament vill prévent deslrable results for which Coek Eng. fnec.viill not be responsible.

Guaiaatees for Color Bonding to adhare to O Spots or other forelgn materials on pavement
B Guarantess of satisfactory resuils from StraetPrinting ovor Seal Coats, Removal of Seal Goal by Sandblasiling or olher medns.
&} Holificatlon fo Seal Coaters of the requirement not to Seal Coat ih Sireatiiint Ared and imarking of lmils Tor the eonvaniance of the Seal -

Coalers.
[ Restocking of Matarlats and Templales. Thore will be'a 26% restocking sharge for changos ntade after pracuremant of the contrast materlals

and tomiplates

|4 Notl{ica::on 1o Stripars of the requirenient net to Stripe In StrealPrint Area and marking of limits for the convenlance of the Steipars

1 Guarantees of sallsfactory resulls from SlrestPrinting ovér Steiping. Removiil of Striping by Sandblasting, Grinding or other means.

% Golorbonding over utllity hoxes and Manhote lids (uttily boxes and mantiole covers wiit not be colorbonded untess spocifically directed to

.do s0}

Fi Some mixes may not he suitable for StrectPrinting. If excessive sticky mix or any other situation {such as rubhetizod mixes and bontiibers) is
sitcountorad whereaswe can't make a clean impregsion, work wilt stop, customey whHl bo nolified, and Cook Eng. noavill not be Hable for not
belnig able to perform work of llable for restoting yvrork area to orlginal condition.

Utilites { Miscellaneous) Exclusions

&} Replacéarvent of damaged ufilities with chaemical treatment areas”

© Removal; relosatlon or atjustment of existing uthitles or those of othar conlractors

¥ Mochanical compaction of tranches by other trades of responsibility far subsidonce of such trenches

71 Pamage o Installed or existing illlitlas that lay within 12" of finlshod subgratle

Wa Propose hereby {o furnish material, equipmoent, and laber - complele In dccordance with above specifications, for the sum of

Four Thousand Eighty Seven and NOJ0D $4,087,00

Payment Torms / Legal Clarifications
PAYMENT 1S DUE UPON COMPLETION AND PAST DUEAFTER THIRTY (30} DAYS:

s o0 THie Qustomer agrees to pay late-chiarged on-any-biliings not pald when-due, fronidite due-date-until patd, at HieFato Ofens e s rrm s i s e s

48% per anpum or the maximum rate allowed by law, whichever Is less. C

If & project is of longer duration {more than 30 days), Cook Eng. Inc,, inc, shall receive progress payments monthly in proportion to
tive amoust of work cempleted. In erder lo zeceive progress payments, Cook Eng. Inowill furnish the customer a gtheduie of
valies forthe contract. Within Ten {10) days afler Customer receives a slalament from Cailtracior selting forll e propodionale
partof the worlg which Gonlractor's eslimale shows 1o have bess eamad durng The perod covered by such statement, Customer
vill pay lo Conleacter the amoint set forh by suth progress statement. The Gustomear may alect lo hold a relainage of up o 10%
of the vatue of the wark perdformed as security unlil all work bas Déen completed, Relalnage vdll become due lhitty five {35} days
after final completion of the work pedormed for the projsct.

For tong duration prejects. Gook Eng. Inc., Inc. slects the folloving speciat payment conditions that will appiy to ihis coniract:

" Gook Eng. lnc., Ine. shall bepald in fulf { 1003} 36 days after complelion of alt ilems of work coverad by this contesict, This shall
apply dven if the work has nol been accepted by tha governing agency of client, i such defay Is dugto itenys of work not included
i our contrack, the amount of relention held by the Customer shall be reduced from 10% fo 2%. The Remalning 25 dus Cook
Eng. Inc., Inc, shall be paid within thirly-five (35) days after com pletion of the minor puachlistitems.

.

Upon satisfaciory payment being fade for any portion of the work perfornied, the contratipr shafl furnish a full 2ad undéonditional
ralease [rom any clain of mechanic's lien for ot portion of the vaotk for vihich payment has bees made.

fa the event payment is nol made {0 Cook Eng. Ing.. inc. 3t the fimes and in the emounts provided for In tiis agreement, Cook Eng.
fac., Ine. may, upen thige (3) working day's virllten notice, elect to suspend vork until payment on the amount owing has been
received. If Hiis ocours Cook Eng. tad., Ing.'s ime for perfoimance shall be exlended approprialely and it’s reasonable cosls of shul
dowm, delay and start-up shalt be paid and the conlract adiusted aceordingly.
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Prior to commenciment of work, Caslomer shall furaish Cook Erig. g with written confinnalion from his lender or bank that
sulficient Junds have been commiltad and vill be available Jo make payments ca et fof under these pay conditions, Fueaishing
stch written confirmalion o Govl £ng.Ingloactlsa comhuon precedent lo the obligation of Cook Eng. ncly perfonm. This'
provision Is sclely for CEFs protection and shall not imit CEY's Aght 1o receive payment for its work if it pioceeds with work vdthout,
or prior 1o receipl of such wrillen confirmation.

General Conditions

Changesin Work: Gustomer may from time fo bme by instruclions ¢r dravdngs issued Lo contracior, make changes in the scope of
work, {ssue additional Instructions, request ‘additional waork o direct the omissicn of werk previously orderad, and 1he provisions of
ihis conlract shall apply fo.all such ¢changes, modilications and additions vith1he same effect as if they were embodied in the
origiagt coptract The prcs o the formula {or establishing the price for such work vili be sot forth in a vaillen change erder. eilhat
prior to the cormmencement o as spon as practical thereafler.

Exdra costs incurred due 1o Joss of production or delays culshie our control lo.be peid on a time & maledat basls

Sheuld eitiser party bring suil In courl to saforce any of Uie terms heredl, itis dgreed that the pievalling parly shall be enliled toa
fudgmant for hisfher costs and reasonabls allomey’s fees.

Unaveidable Delays - Extension Of Tine: In ths evenl Conlraclor shall be dsfayed in the perlormance of the work under this
conlréct by causes boyond the contro! of the eontracior, and withobt the faull or negligenice of the confractor, inchuding butnet
Hnited to thange drdars, acls of god or of the publlc enemy, Y2K preblems, acis of goveramenl, fire, flood, stikas, inclemant
vieather, inctuding over opfimum maisture content of ground or base toeuss, unsuitable ground condilions or (ieiays caused by
Vendors and other Conlractars, Gentraclar shali have such pericd of time lo completc the performance of this confract as shall be
neécessary as a result'of any stich ‘cauées.

Piior to commencemeant of construction, if this propesal is not executed {o consiitute the offisial contract, a contract confaining
terms mulvaliy agreeable 1o bots parlies shall be prepaced and execuled, The Contenls of this proposal decument shal be
inserled electronically or physically altached o become an integral pard of the conleact In the event of any incensislency balween
any such conlract and this proposal, the terms of this proposal shall prevall,

A3 ratedsl s guaranledd o be as spcified. . All work 10 be complsted in 2 wwkmanfite manner according fo slandard practices. Any alleraton o
dipdation fceny shoue specificalions involving exra costs vl be sxeculed orly upon wstlicn orders, and will liecome an exdra chatge gver and above
the ‘agtimate, Al aorsements contingent vpon sliikes, accidents of delays beyond our contred,

Authorized Signature: SEAN P, Coblke,

Estimiater: SPC
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CAPITAL OF SILICON VALLEY TRANSPORTATION AND HYDRAULICS SERVICES DIVISION

July 8, 2009

Dan Oliver

Rodan Builders, Incorporated
1623 El Camino Real #3
Belmont, CA 94002

Dear Mr. Oliver:

SUBJECT: REJECTION OF BID PROPOSAL FOR THE ALBANY-KIELY
STORM DRAIN IMPROVEMENT, PHASE V-V1 PROJECT

The City received a formal bid protest after the Notification of Intent to. Award was
posted.for the subject project on June 29, 2009, City staff conmpleted the bid protest
revigiv and has determined that your company’s proposal is non-responsive and
regretfully rejects the bid per Section 2-1.15 of the City’s 1992 Standard Specifications,
and Section 39-1.01, Stamped Asphalt Concrete of the project’s Special Provisions.

Rodan Builders, Incorporated failed to list a subcontractor in the bid package. Bid item
No.9, Stamped Asphalt, requires a certified contractor to perform the work, Furthermore,
the company’s bid extension for this line item exceeds 1/2 of one percent of the total bid,
Section 2-1.15 of the City’s 1992 Standard Specifications allowable without lisling a
subcontractor.

If you have any questions regarding this matter, please contact Huggen Angeles at (408)
975-7482.

Sincerely,

Y
; . <
Cteofiael Zjiiﬁ;wséé(j’
Michaet O'Connell
Hioboe i Division Manager
' Transportation & Hydraulics Services Division




